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§22.13

than that imposed by the relevant de-
rivatives clearing organization with re-
spect to the same portfolio of rights
and obligations for each relevant
Cleared Swaps Customer.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66335, Nov. 2, 2012]

§22.13 Additions to Cleared Swaps
Customer Collateral.

(a)(1) At the election of the deriva-
tives clearing organization or Col-
lecting Futures Commission Merchant,
the collateral requirement referred to
in §22.12(a), (c), and (d) applicable to a
particular Cleared Swaps Customer or
group of Cleared Swaps Customers may
be increased based on an evaluation of
the credit risk posed by such Cleared
Swaps Customer or group, in which
case the derivatives clearing organiza-
tion or Collecting Futures Commission
Merchant shall collect and record such
higher amount as provided in §22.12.

(2) Nothing in paragraph (a)(1) of this
section is intended to interfere with
the right of a futures commission mer-
chant to increase the collateral re-
quirements at such futures commission
merchant with respect to any of its
Cleared Swaps Customers, Futures Cus-
tomers (as §1.3 of this chapter defines
that term), or Foreign Futures or For-
eign Options Customers (as §30.1 of this
chapter defines that term).

(b) Any collateral deposited by a fu-
tures commission merchant (including
a Depositing Futures Commission Mer-
chant) pursuant to §22.2(e)(3)(ii) of this
part, which collateral is identified as
such futures commission merchant’s
own property may be used by the de-
rivatives clearing organization or Col-
lecting Futures Commission Merchant,
as applicable, to margin, guarantee or
secure the Cleared Swaps of any or all
of such Cleared Swaps Customers.

(c) A futures commission merchant
may transmit to a derivatives clearing
organization any collateral posted by a
Cleared Swaps Customer in excess of
the amount required by the derivatives
clearing organization if:

(1) the rules of the derivatives clear-
ing organization expressly permit the
futures commission merchant to trans-
mit collateral in excess of the amount
required by the derivatives clearing or-
ganization; and
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(2) the derivatives clearing organiza-
tion provides a mechanism by which
the futures commission merchant is
able to, and maintains rules pursuant
to which the futures commission mer-
chant is required to, identify each
Business Day, for each Cleared Swaps
Customer, the amount of collateral
posted in excess of the amount required
by the derivatives clearing organiza-
tion.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66335, Nov. 2, 2012]

§22.14 Futures Commission Merchant
failure to meet a Cleared Swaps
Customer Margin Call in full.

(a) A Depositing Futures Commission
Merchant which receives a call for ei-
ther initial margin or variation margin
with respect to a Cleared Swaps Cus-
tomer Account from a Collecting Fu-
tures Commission Merchant, which call
such Depositing Futures Commission
Merchant does not meet in full, shall,
with respect to each Cleared Swaps
Customer of such Depositing Futures
Commission Merchant whose Cleared
Swaps contribute to such margin call,

(1) Transmit to the Collecting Fu-
tures Commission Merchant an amount
equal to the lesser of

(i) The amount called for; or

(ii) The remaining Cleared Swaps
Collateral on deposit at such Depos-
iting Futures Commission Merchant
for that Cleared Swaps Customer; and

(2) Advise the Collecting Futures
Commission Merchant of the identity
of each such Cleared Swaps Customer,
and the amount transmitted on behalf
of each such Cleared Swaps Customer.

(b) If the entity acting as Depositing
Futures Commission Merchant ref-
erenced in paragraph (a) of this section
is also a Collecting Futures Commis-
sion Merchant, then:

(1) Such entity shall include in the
transmission required in paragraph
(a)(1) of this section any amount that
it receives, pursuant to paragraph
(a)(1) of this section, from a Depositing
Futures Commission Merchant for
which such entity acts as a Collecting
Futures Commission Merchant; and

(2) Such entity shall present its Col-
lecting Futures Commission Merchant
with the information that it receives,
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pursuant to paragraph (a)(2) of this sec-
tion, from a Depositing Futures Com-
mission Merchant for which such enti-
ty acts as a Collecting Futures Com-
mission Merchant.

(c) A futures commission merchant
which receives a call for either initial
or variation margin with respect to a
Cleared Swaps Customer Account from
a derivatives clearing organization,
which call such futures commission
merchant does not meet in full, shall,
with respect to each Cleared Swaps
Customer of such futures commission
merchant whose Cleared Swaps con-
tribute to such margin call:

(1) Transmit to the derivatives clear-
ing organization an amount equal to
the lesser of

(i) The amount called for; or

(ii) The remaining Cleared Swaps
Collateral on deposit at such futures
commission merchant for each such
Cleared Swaps Customer; and

(2) Advise the derivatives clearing or-
ganization of the identity of each such
Cleared Swaps Customer, and the
amount transmitted on behalf of each
such Cleared Swaps Customer.

(d) If the futures commission mer-
chant referenced in paragraph (c) is a
Collecting Futures Commission Mer-
chant, then:

(1) Such Collecting Futures Commis-
sion Merchant shall include in the
transmission required in paragraph
(c)(1) of this section any amount that
it receives from a Depositing Futures
Commission Merchant pursuant to
paragraph (a)(1) of this section; and

(2) Such Collecting Futures Commis-
sion shall present the derivatives clear-
ing organization with the information
that it receives from a Depositing Fu-
tures Commission Merchant pursuant
to paragraph (a)(2) of this section.

(e) If,

(1) On the business day prior to the
business day on which the Depositing
Futures Commission Merchant fails to
meet a margin call with respect to a
Cleared Swaps Customer Account, such
Collecting Futures Commission Mer-
chant referenced in paragraph (a) of
this section held, with respect to such
account, Cleared Swaps Collateral of a
value no less than the amount specified
in §22.12(a)(2) of this part, after the ap-
plication of haircuts specified by poli-

§22.14

cies applied by such Collecting Futures
Commission Merchant in its relation-
ship with the Depositing Futures Com-
mission Merchant, and

(2) As of the close of business on the
business day on which the margin call
is not met, the market value of the
Cleared Swaps Collateral held by the
derivatives clearing organization or
Collecting Futures Commission Mer-
chant is, due to changes in such mar-
ket value, less than the amount speci-
fied in §22.12(a)(2) of this part, then the
amount of such collateral attributable
to each Cleared Swaps Customer pursu-
ant to §22.12(a)(1) of this part shall be
reduced by the percentage difference
between the amount specified in
§22.12(a)(2) of this part and such mar-
ket value.

(f) If:

(1) On the business day prior to the
business day on which the futures com-
mission merchant fails to meet a mar-
gin call with respect to a Cleared
Swaps Customer Account, the deriva-
tives clearing organization referenced
in paragraph (c) of this section held,
with respect to such account, Cleared
Swaps Collateral of a value no less
than the amount specified in
§22.12(c)(2) of this part, after the appli-
cation of haircuts specified by the rules
and procedures of such derivatives
clearing organization, and

(2) As of the close of business on the
business day on which the margin call
is not met, the market value of the
Cleared Swaps Collateral held by the
derivatives clearing organization is,
due to changes in such market value,
less than the amount specified in
§22.12(c)(2) of this part, then the
amount of collateral attributable to
each Cleared Swaps Customer pursuant
to §22.12(c)(1) of this part shall be re-
duced by the percentage difference be-
tween the amount specified in
§22.12(c)(2) and such market value.

(g) A derivatives clearing organiza-
tion or Collecting Futures Commission
Merchant is entitled to reasonably rely
upon any information provided by a de-
faulting futures commission merchant
under §22.14. If the defaulting futures
commission merchant does not provide
such information on the date of the fu-
tures commission merchant’s default, a
derivatives clearing organization or
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Collecting Futures Commission Mer-
chant may rely on the information pre-
viously provided to it by the defaulting
futures commission merchant.

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR
66335, Nov. 2, 2012]

§22.15 Treatment of Cleared Swaps
Customer Collateral on an indi-
vidual basis.

Subject to §22.3(d), each derivatives
clearing organization and each Col-
lecting Futures Commission Merchant
receiving Cleared Swaps Customer Col-
lateral from a futures commission mer-
chant shall treat the value of collateral
required with respect to the portfolio
of rights and obligations arising out of
the Cleared Swaps intermediated for
each Cleared Swaps Customer, and col-
lected from the futures commission
merchant, as belonging to such Cleared
Swaps Customer, and such amount
shall not be used to margin, guarantee,
or secure the Cleared Swaps or other
obligations of the futures commission
merchant, or of any other Cleared
Swaps Customer, Futures Customer (as
§1.3 of this chapter defines that term),
or Foreign Futures or Foreign Options
Customer (as §30.1 of this chapter de-
fines that term). Nothing contained
herein shall be construed to limit, in
any way, the right of a derivatives
clearing organization or Collecting Fu-
tures Commission Merchant to lig-
uidate any or all positions in a Cleared
Swaps Customer Account in the event
of a default of a clearing member or
Depositing Futures Commission Mer-
chant.

[77 FR 66335, Nov. 2, 2012]

§22.16 Disclosures to Cleared Swaps
Customers.

(a) A futures commission merchant
shall disclose, to each of its Cleared
Swaps Customers, the governing provi-
sions, as described in paragraph (c) of
this section, relating to use of Cleared
Swaps Customer Collateral, transfer,
neutralization of the risks, or liquida-
tion of Cleared Swaps in the event of a
default by the futures commission mer-
chant relating to the Cleared Swaps
Customer Account, as well as any
change in such governing provisions.

(b) If the futures commission mer-
chant referenced in paragraph (a) of
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this section is a Depositing Futures
Commission Merchant, then such fu-
tures commission merchant shall dis-
close, to each of its Cleared Swaps Cus-
tomers, the governing provisions, as
described in paragraph (c) of this sec-
tion, relating to use of Cleared Swaps
Customer Collateral, transfer, neutral-
ization of the risks, or liquidation of
Cleared Swaps in the event of a default
by:

(1) Such futures commission mer-
chant or

(2) Any relevant Collecting Futures
Commission Merchant relating to the
Cleared Swaps Customer Account, as
well as any change in such governing
provisions.

(c) The governing provisions referred
to in paragraphs (a) and (b) of this sec-
tion are the rules of each derivatives
clearing organization, or the provisions
of the customer agreement between the
Collecting Futures Commission Mer-
chant and the Depositing Futures Com-
mission Merchant, on or through which
the Depositing Futures Commission
Merchant will intermediate Cleared
Swaps for such Cleared Swaps Cus-
tomer.

[77 FR 6371, Feb. 7, 2012]

§22.17 Policies and procedures gov-
erning disbursements of Cleared
Swaps Customer Collateral from
Cleared Swaps Customer Accounts.

(a) The provision in section 4d(f)(2) of
the Act that prohibits the commin-
gling of Cleared Swaps Customer Col-
lateral with the funds of a futures com-
mission merchant, shall not be con-
strued to prevent a futures commission
merchant from having a residual finan-
cial interest in the funds segregated as
required by the Act and the regulations
in this part and set apart for the ben-
efit of Cleared Swaps Customers; nor
shall such provisions be construed to
prevent a futures commission mer-
chant from adding to such segregated
funds such amount or amounts of
money, from its own funds or
unencumbered securities from its own
inventory, of the type set forth in §1.25
of this chapter, as it may deem nec-
essary to ensure any and all Cleared
Swaps Customer Accounts are not
undersegregated at any time.
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